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EU Regulation on
Cross-Border Portability

Wheat?

With the infention of Foci|i+o+ing access to online content services +|'1roughou+ the EU, the Europecm Commission
adopted a Proposal for a Regulation on cross-border portability on 9 December 2016. The regulation was put in

p|oce to ensure that subscribers of Eu ropean online content services would be able to access |owfu||y provided content
from their Member State of residence when temporarily present in another EU Member State.

The Regulation was then oo|op+2d by the European Parliament and the European Council on 14 June 2017
and published in the official journal on 30 June 2017.*

When?

The Reguloﬂon has come into force on the Apri| 2018.** For existing contracts, online service providers will have
until 21 May 2018 to verify the Member State of residence of subscribers that concluded contracts prior to this date.

A review of this Regu|o+ion, in the form of an assessment and report, will be provided by the Europeon Commission

to the European Parliament and the European Council, will be provide& |oy the 2 Apri| 2021.

Wy ?

The Regulation has been put in place in response to growing consumer demand for access to content and online
services not only in their Member State of residence, but when “temporarily present” in another Member State, be it
for leisure, travel, business trips or learning mobility.

Key Terms

Member State of residence - the Member State in which o subscriber has his or her stable residence

Tempororﬂy present - a subscriber being present in another Member State than that of his or her Member State
of residence for a limited period of time (for instance ho|io|c|ys, business trips or limited student s’roys)

Portable - a feature of an online service which allows subscribers to access and use said service in their Member State

of residence without being limited to a spechcic location

* Regulation (EU) 2017/1128 of the European Parliament and of the Council of 14 June 2017 on cross-border portability of online content services
in the internal market 30 June 2017

** Date of adoption corrected in Corrigendum to Regulation (EU) 2017/1128 of the European Parliament and of the Council of 14 June 2017

on cross-border portability of online content services in the internal market (OJ L 168, 30.6.2017) on 28 July 2017.
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u”wﬁymbmcﬂfoﬁwm:

- The Regu|o+ion opp|ies to online content services that are provided against payment of money. Mondoi‘or\/ fees for

pulo|ic broodcosfing services are not considered as a payment and providers of free online content services are free to
choose whether or not +|'1ey offer cross-border por’robi|i+\/i If providers of free online content services decide to make
use of the new porJrobthry rules, Jrl'iey are required to inform their subscribers about this decision prior fo providing the
service. Such information could, for exomp|e, be announced on the providers' website (free online content of
broadcasters for exomp|e)

- Online service providers must provide the same offer to subscribers that are femporori|y present in another
Member State as Jrhey would receive in their Member State of residence

- The Regu|o+ion will also opp|y o contracts concluded and righis ocquired before the date of its opp|ico+ion, if
relevant for the cross-border por’robi|i’ry of an online content service provided ofter that date

- The Reqgulation stipulates that the cross-border portability of content is mandatory, however, it does not require
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providers fo give guarantees in terms of the quo|i+y of content when a subscriber is +emporori|y present in another

Member State

- No extra chorges should be imposed by providers on subscribers for cross-border poriobihiy, however, subscribers

may be subject o extra fees imposed by electronic communications networks when accessing content in another

Member State than that of their residence

- The Regu|o+ion states that “cross-border poriobihiy" of content should be disi’inguisl’ied from “cross border access,”
which refers to the possibi|i‘ry to access content that is offered in another Member State from your home cou ntry
and is not covered by the Regu|oi’ion

- In order to avoid this Regu|o+ion being in opposition to the +erriforior|ify of the rig|’1+s, the principle of ”[ego| fiction”
provides that access to and use of paid online content services will be deemed to occur solely in the Member State of
the subscriber’s residence and not in the p|oce where it physico”y occurs (the Member State where the consumer is
“temporarily” present). This means that the autorisations given to the providers by the rightholders will cover every

porJrob|e use of the concerned content which occurs in the Member State where the subscriber is +empororri|y present.

- \/eriicying subscribers’ Member State of residence is the responsibi|i+y of the provider, based on information in

their possession, inc|uding:***

a) An ID card, an electronic form of ID or any other valid ID document com(irming the subscriber's Member State
of residence

b) Pcrymeni’ details, such as the bank account or credit or debit card number of the subscriber;

c) The p|oce of installation of a |oo><, decoder or similar devices used for the sup|o|\/ of services;

d) The subscriber's payment of a licence fee for other services provided in the Member State, such as pub|ic
service broodcosi‘ing;

e) An internet or Jre|ephone service supp|y contract, or any other similar contract |inking the subscriber to the

Member State;

*** The last 3 means of verification (i - k) can oniy be used in combination with one of the means of verification under points a-h, unless the
postal address under point i is included in a publicly available register.
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f) Registration on local electoral rolls (if availoble);

g) Payment of local taxes (if availoble);

h) A u+i|i+y bill |inking the subscriber to the Member State;
i)

The subscriber’s billing or postal address;

i) A declaration from the subscriber comfirming their address;
k) An IP (internet pro+oco|) check to confirm which Member State the subscriber accesses the online service.

The service provio|er hove to opp|y maximum 2 means of verification from this list. Any processing of persono| data will

have to be carried out in accordance with EU data protection rules.

If the subscriber is unoble to provide the necessary information for Member State of residence verification, the provider
will neither be ollowed nor ob|iged to offer said subscriber cross-border por+0bi|i’ry under this Regu|o+ion.

However, in case all the rithoHers of the content used by the provio|er allow their content o be provio|eo|, accessed

and used without verification, the ob|igo+ion to verify does not opp|y4

(reas of Concern

Future reviews of the Regu|o+ion should assess whether the provided sofeguords are efficient enough so the princip|e

of territorial exclusivity is not threatened. The definition of how long subscribers can be “temporarily present” is important,
as is the verification of subscribers Member State of residence, in order to avoid short-term portability expanding to
become de facto pon—EU 0voi|obi|i’ry4
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